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PRELIMINARIES
I ntroduction

My discussion of clauses to protect the
fiduciary isdivided into three parts. They are
"General Drafting Considerations," "Fiduciary
Protection Clauses" and "Concept Clauses.”

General Drafting Considerations relate to the
purpose of the fiduciary relationship and the
powers and duties of the fiduciary. Careful
thought in drafting clauses may eliminate the
potential for fiduciary litigation by clearly
defining the processes by which the fiduciary
makes discretionary decisions and by
informing the distributees of the purposes for
the creation of the fiduciary relationship.
These considerations should be a part of the
process of drafting every will and trust.

Fiduciary Protection Clauses are the clauses
that expressy relieve a fiduciary from
fiduciary liability or inhibit a distributee's
ability to prosecutefiduciary litigation. These
clauses sacrifice rights of the distributees for
the purpose of protecting the fiduciary from
liability. These clauses should never be apart
of the "boilerplate” language in a lega
instrument. They should, however, be
considered when there is a known risk of
fiduciary litigation or when the person
D. Fiduciary Litigation shall refer to any
legal proceeding appertaining to the
administration of an estate or the
administration of any trust created under a
will in which afiduciary is a party, in either
hisindividual or representative capacity, or to
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creating the fiduciary relationship has a
special relation with the fiduciary.

Concept Clauses are clauses that are solely a
product of this author's imagination. They
address issues that are frequently confronted
in the fiduciary litigation process. They have
not, for the most part, ever been approved or
addressed by a Texas court and should be
used with extreme caution, if at all.

Definitions.

Thefollowing words, when used in this paper
have the following meanings:

A. Fiduciary shal refer to any personal
representative of an estate, to any trustee of
any trust created under awill, or to any other
person, firm or corporation given fiduciary
powers or duties under awill.

B. Distributee shall refer to any distributee
under awill aswell as any beneficiary of any
trust.

C. Fiduciary Attorney shall refer to the
attorney or law firm representing a fiduciary
in connection with the administration of any
estate or any trust.

any other legal proceeding where afiduciary
opposes any position taken or asserted by any
distributee (including any action to remove a
fiduciary, to surcharge him, to compel him to
perform or refrain from performing any act, to
enjoin him in any way, to construe any



provision of a will, to seek any form of
declaratory relief, to demand any form of
accounting or to contest any accounting that
he has prepared or filed).

GENERAL DRAFTING
CONSIDERATIONS

A. Déefinition of Fiduciary Duties.

Most of the statutory and common law
fiduciary duties may be either modified or
revoked by the person creating the fiduciary
relationship. Any draftsman should carefully
select and define the powers and duties
applicable to each fiduciary. Particular
attention should be given to the duties of
prudence, loyalty and impartiality.

The common law and statutory powers and
duties are usually not adequate to provide for
the specific needs of a client. More
importantly, most trustees and beneficiaries
are not familiar with either the statutory or
common law fiduciary duties. If thedutiesare
specifically spelled out in theinstrument, then
both the trustee and the beneficiaries will be
ableto at |east read the instrument and have a
basic understanding of what the trustee is
authorized to do. Most fiduciary litigation
involves alleged breaches of the fiduciary
duties of prudence, loyalty or impartiaity.
Specia attention should be given to these
duties.

In a will the executor will usually be given
both the powers and the duties of the trustee.
Thereis, however, somedifference of opinion
on this subject. Some commentators believe
that because the executor's job is only to
administer the decedent’s estate as rapidly as
possible, the executor should not be given the
powers of
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thetrustee. Theexistence of such powers may
delay the closing of the administration of the
estate. Thought should be given to the extent
the executor isauthorized and/or instructed to
make distributions to trust beneficiaries
during the administration of the decedent's
estate.

If specia assets are involved then
consideration should be given to modifying
the duty of prudence to provide specifically
for the retention, management and
reinvestment of these assets. Examplesof this
type of assets are: closely held corporate
stock, a family homestead, a family farm, a
weekend resort residence.

Specia concern should be given to the ability
of the fiduciary to retain unproductive assets
(a lesser included element of the duty of
prudence). The court in Neuhaus v.
Richards, 846 SW.2d 70 (Tex.Civ.App.--
Corpus Christi 1992, no writ) noted that
"though Texas courts have not addressed this
particular issue, courts in other states have
specifically restricted the extent to which the
settlor may limit the trustee's liability for
failureto sell unproductive trust investments.
Those courts have held that the trust
instrument my relieve the trustee of the duty
to act as a prudent man in determining to
retain unproductive property, but not of the
duty to do so honestly, in good faith, and
without willful misconduct or reckless
indifference to the interests of the
beneficiaries." See Stark v. United States
Trust Co., 445 F.Supp. 670, 683 (S.D.N.Y .,
1978); Perling v. Citizens and Southern
National Bank, 250 Ga. 674, 300 S.E. 649,
653 (Ga.1983); Hoffman v. First Virginia
Bank, 220 Va. 834, 263 S.E.2d 402, 407-408
(Va 1980); 90 C.J.S. Trusts @331 (1955). In
other words, the trustee's determination to
retain unproductive investments is generally
protected as long as that determination was
not made dishonestly, in bad faith, recklessly
or with the intent to harm the trust.



If afiduciary has a special relationship to the
person appointing the fiduciary (i.e. such
person is a spouse, close friend or close
relative) then exculpation should be
considered. This is especialy true if the
As many prohibited transactions as possible
should be specificaly set forth in the
instrument. If they are, then the beneficiary
will know, for example, that he or she may not
borrow from the trust; at least not without the
necessity of having several attorneys render
legal opinions on the matter.

The duty of impartiality should be carefully
considered, and it is usually advisable to at
least partially waive this duty. Thought
should be given to whether members of the
same class of distributees must be treated
equally; whether members of one class should
be given priority over members of another
class; whether income beneficiaries should be
given priority over remandermen; and
whether living beneficiaries should be given
priority over unborn or  unknown
beneficiaries.

Theduty to investigate the acts and omissions
of predecessor fiduciaries should also be
given careful consideration. If the duty is
waived then consideration should be given to
the dituation where the fiduciary learns,
without any investigation, of a prior
fiduciary's breach of fiduciary duty.

There is no provision in the Texas Probate
Code expressly allowing atestator to revoke
or modify any fiduciary duty. Texascommon
law, however, clearly allows for atestator to
relieve a personal representative from certain
fiduciary duties. Thereare specific provisions
inthe Trust Code alowing atrustor to relieve
atrustee from fiduciary duties.

Texas Trust Code Section 113.051 provides
that:

The trustee shall administer the trust

according toitstermsand thissubtitle. In
the absence of any contrary termsin the
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fiduciary isnot receiving compensation for his
or her services. Thefiduciary duty of loyalty
may only be partially waived. To the extent
that it can be waived, it should be considered
in this situation.
trust instrument or contrary provisions of
thissubtitle, in administering thetrust the
trustee shall perform al of the duties
imposed on trustees by the common law.

Texas Trust Code Section 113.059 provides

that:
() Except asprovided by Subsection (b)
of thissection, the settlor by provisionin
an instrument creating, modifying,
amending, or revoking the trust may
relieve the trustee from a duty, liability,
or restriction imposed by this subtitle.

(b) A settlor may not relieve a corporate
trustee from the duties, restrictions, or
liabilities of Section 113.052 [Loan of
Trust Funds to a Trustee] or 113.053
[Purchase or Sale of Trust Property by a
Trusteg] of thisAct.

It should bestressed that Texas Courtspay
little if any attention to the statutory
provisions allowing the testator or trustor
torelieveafiduciary from fiduciary duties.
The relationship between the Trust Code
and Texas public policy (asinterpreted by
Texas Appellate Courts) is, at best, very
unclear. If one were to guess where the
Courts are going, it would be that no
fiduciary duty may berevoked or modified
if the failure to obey such duty allows self
dealing, dishonesty, bad faith, recklessness
or theintent to harm thedistributee.

B. Typesof Fiduciary Duties:

QMmMwm



Wills and trusts frequently contain clauses
which amend existing duties of prudence.
These amendments are usually contained in
the provisions dealing with the powers of the
Executor or Trustee. Examples of these types
of clauses are clausesthat alow the fiduciary
to retain specified assets without liability;
clauses that direct the fiduciary to invest in
specific assets (such as bonds guaranteed by
the full faith and credit of the United States
Government); or clauses which alow the
fiduciary to rely on an independent investment
advisor to make investment decisions.

It may be advisable to insert a clause in the
investment powers to provide for a pure
portfolio test of the fiduciary's investment
performance rather than the test currently
contained in § 113.056 (a) of the Texas Trust
Code. The issue is the extent to which a
plaintiff may look at the performance of a
single investment in the investment portfolio
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This duty governs the standard of investment
of the fiduciary estate. If the Fiduciary is
allovted to invest then there must be some
form of investment standard. Caution should
be exercised in attempting to relieve a
fidudary from this duty in situations calling
for damarital deduction trust or any type of
chargable remainder trust. Subject to the
above, atrustee can be relieved of this duty
and be subjected to another investment
standard. See Neuhausv. Richards, supra.

t

y
as a basis for determining whether the
fiduciary breached his or her duty of
prudence, rather than looking at the
performance of the entire portfolio. Such a
clause would read as follows:

"In determining whether my fiduciary has
exercised prudence with respect to any
investment decision, such determination
shall be made taking into consideration
the investment performance of al the
assets of my estate or the trust estate of
any trust created under my will, or all of
the assets of the collective investment
vehicle, as the case may be, over which
my Fiduciary had management and
control; in making such determination no
consideration whatsoever shall be given
to the prudence of any single
investment.”
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a It is doubtful that the persona
representative of a decedent's estate may be
completely relieved from this fiduciary duty
unless an alternative fiduciary duty regarding
the standard for investment is adopted. As
indicated above, this duty is frequently
amended. See Tex. Prob. Code Ann. § 230.

b. It is doubtful that a trustee may be
completely relieved from this fiduciary duty
unless an alternative fiduciary duty regarding
the standard for investment is adopted. As
indicated above, this duty is frequently
amended. See Texas Trust Code § 113.056

.
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This duty embodies the very essence of the
fiduciary relationship. For this reason the
public policy of the State of Texas prohibits
the unrestricted waiver of this duty.

a. A persona representative probably has
the cBmmon law fiduciary duties of atrustee.
See Eex. Prob. Code Ann. § 37. The only
fiduc@ary duty of loyalty specifically set forth
in the Probate Code is contained in § 352
(Reptesentative Purchasing Property of the
Estate). While Texas law isnot well defined
rega@ling a testator's ability to relieve a
persona representative from the duty of
loyalty, the public policy restrictions outlined
belowv with respect to trustees will probably
also apply to personal representatives of
deceflents estates.
r
b. @&here are numerous references in the
Texds Trust Code to the fiduciary duty of
loyalty. Section 113.052 (Loan of Trust Funds
to Troistee); Section 113.053 (Purchase or Sale
of Trust Property by Trustee); Section
113.054 (Sales From One Trust to Another);
Section 113.055 (Trustee's Purchase or
Reteition of Stock of the Trustee or an
Affiliate); and Section 113.057 (Corporate
Trustee's Deposit of Trust Funds) all relate to
this @uty. Section 113.059 provides that a
Trudor may not relieve a corporate trustee
fromethe duties contained in 88 113.052 and
113.053. The law is not well-defined in this
areaDfor example, the Trust Code seems to
provide explicitly that atrustor may relieve a
non-torporate fiduciary of any aspect of the
dutyyof loyalty; there are cases, however, that
hold that there are public policy restrictions
0
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on atrustor's ability to waivethisduty. There
are aso public policy restrictions on the
extent to which a trustee may be relieved of
There also may be tax consequences of the
complete waiver of the fiduciary duty of
loyalty. If thisduty iscompletely waived then
the fiduciary would probably be considered
the donee of a general power of appointment
under 8 2041 (b)(1)(A) of the Internal
Revenue Code because the fiduciary could
appropriate the trust estate for the benefit of
himself, his creditors, his estate, or the

credifersff eSS pert y.
1 The Duty of Inpartiality.

This duty is frequently wai ved
or nmodi fi ed by specific
provision in wills and trust
instrunents. Trust instrunents

frequently provi de t hat
distributions nay be nmade to
one cl ass of trust

beneficiaries to the conplete
exclusion of another class;
that distributions may be nade
to one or nore nenbers of a
class of beneficiaries to the
conplete exclusion of other
menbers of the sanme class; or
that the trustee's principal
duty is to living trust
beneficiaries to the conplete
excl usi on of nor e renot e
beneficiari es. There IS
probably no restriction on the
extent that this duty my be
nmodi fied due to the fact that
this duty does nothing nore
t han defi ne t he persons
entitled to share in the trust
estate of the trust.

1 There IS no specific
statutory inposition of the
duty of inpartiality in the
Texas Probate Code.

2 See Texas Trust Code 8§
113. 101.

2 The Duty of Good Faith and
Fair Pl ay.
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his fiduciary duty of loyalty. See the
discussion of exculpatory clauses below.

This is a common | aw fiduciary
duty; there are no provisions
in the Probate Code or the
Trust Code that specifically
i npose this duty on a
fiduciary. It should be
agai nst public policy to
conpletely relieve a fiduciary
fromthis duty.

3 The Duty to Take Possession

It would probably be against
public policy to conpletely
relieve a fiduciary fromthis
duty.

a. See Tex. Prob. Code. § 232
and 8§ 233.

b. There is no provision in the
Trust Code that specifically
i mposes this duty on a Trustee;
it is, however a comon |aw
duty.

4 The Duty to Segregate Trust
Assets and Not to Comm ngl e.

This is a conmon | aw fiduciary
duty; there are no provisions
in the Probate Code or the
Trust Code that specifically
i npose this duty on a
fiduciary. It should be
agai nst public policy to
relieve a fiduciary fromthis
duty conpletely.

5 The Duty to Carry Qut the
Directions of t he Per son
Creating t he Fi duci ary
Rel at i onshi p.

This is a conmon | aw fiduciary
duty; there are no provisions
in the Probate Code or the
Trust Code that specifically
i npose this duty on a
fiduciary. It should be
agai nst public policy to
relieve a fiduciary fromthis
duty conpletely.



6 The Duty to Keep
Beneficiaries Infornmed and to
Account to Them

Wiile limts may probably be
placed on the affirmative
common | aw duty of a fiduciary
to inform beneficiaries of
mat eri al nonst andar d
transacti ons affecting the
adm nistration of the estate or
the trust, it is against public
policy to relieve a fiduciary
from the duty to account to
beneficiaries. Hollenbeck v.
Hanna, 802 S.w2ad 412
(Tex. G v. App. - - San Ant oni o,
1991, no wit)"

1

The duty to inform was extended by the trial
court inthe currently unreported case of Calloway, [No.
91-1761-P39A) in the Probate Court Number Three of
Dallas County, Texas]. Inthiscasethe court found that
the trustee had fiduciary dutiesto: &) inform the trust
beneficiaries of the pendency of amaterial, non-routine
transaction (even if the beneficiary was a contingent
beneficiary of a revocable management trust); and b)
disclose to the beneficiaries of the trust material facts
affecting their intereststhat "they need to know for their
protection in dealing with athird party."
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7 The Duty to Preserve and
Protect the Trust Property.

This is a common | aw fiduciary
duty; there are no provisions
in the Probate Code or the
Trust Code that specifically
i mpose this duty on a
fiduciary. This duty may be
wai ved only to the extent that
a fiduciary may be generally
excul pated under Texas |aw.
See Risser, supra.

8 The Duty Not to Delegate
Trust Responsibilities.

This is a conmon | aw fiduciary
duty; there are no provisions
in the Probate Code or the
Trust Code that specifically
i npose this duty on a
fiduciary. Tr ust Code §
114. 003, however, specifically
allows a trustor to delegate
trust powers and duties anong
collective co-trustees. There
shoul d not be any public policy
reason to prohibit a trustor
fromrelieving a trustee from
any specific duty so long as
sonmeone i s responsible for the
trust adm nistration

9 The Duty to Keep Accurate
Books and Records.

This is a conmon | aw fiduciary
duty; there are no provisions
in the Probate Code or the
Trust Code that specifically
i npose this duty on a
fiduciary. It should be agai nst
public policy to relieve a
fiduciary from this duty
conpl etely.

10 The Duty to Make Trust
Property Producti ve.

This is a common | aw fiduciary
duty; there are no provisions
in the Probate Code that
specifically inpose this duty
on a fiduciary. See, however,
Trust Code § 113.110. | t
shoul d probably not be agai nst
public policy to relieve a
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fiduciary from this duty
conpl etely.

11 The Duty to Review Trust
| nvest nents Periodically.

This is a common | aw fiduciary
duty; there are no provisions
in the Probate Code that
specifically inmpose this duty
on a fiduciary. See, however, 8§
113.056(c) of the Trust Code.
It should probably be against
public policy to relieve a
fiduciary from this duty
conpl etely.

12 The Duty to
Defend the Trust.

Uphol d and

This is a common | aw fiduciary
duty; there are no provisions
in the Probate Code or the
Trust Code that specifically
i mpose this duty on a
fiduciary. See Bri ggs V.
Briggs, 346 S.W2d 106 (Tex.
1961); Mason v. Mason, 366
S.W2d 552 (Tex. 1963). It
shoul d be agai nst public policy
to relieve a fiduciary from
this duty conpletely.

13 The Duty to Investigate the
Act s and Om ssi ons of
Predecessor Fi duci ari es.

This is a common | aw fiduciary
duty; there are no provisions
in the Probate Code that
specifically inmpose this duty
on a fiduciary. See, however,
Trust Code § 114.002. Thi s
duty is frequently waived or
nmodi fi ed by specific provision
in wills and t rust
i nstruments?’.

2

Thetria court inthe currently unreported case
of Calloway, supra, held that a fiduciary has aduty to
use reasonable efforts to redress a breach of fiduciary
duty by aco-trustee. Inthiscasethetrial courtignored
exculpatory language in the instrument.



3 Avoid the Trustee -
Beneficiary Conbi nati on.

If the only concern is with the
relationship of a trustee who
is also a beneficiary to
anot her beneficiary, then a
trust beneficiary should never
be nade a trustee. However,
the tax laws often dictate the
use of trusts in estate
pl anni ng situations (e.g., the
bypass trust to save taxes at
the second death) and the
| ogi cal trusteel/beneficiary is
usually the surviving spouse.
Many times, children are used
as trustee of a generation
skipping trust. This is not to
say that such situations are
free of conflicts of interest.

| ndeed, conflicts are built
in, and t hose conflicts
per neat e al nost every fiduciary
duty of a trustee. The
testator or settlor should be
advi sed of these problens, but
famly and tax considerations

will often cause clients to
take the risk of such built-in
conflicts. | t is t he

attorney's duty to insure that
the <client understands the
potential problens. However,
the desire of the fiduciary |aw
purist will often be overridden
by nore practical concerns.

The gr eat est concern, of
course, is with the fiduciary

duty of loyalty. s the
fiduciary goi ng to make
di scretionary fiduciary
decisions that benefit the

fiduciary personally? If so,
then the fiduciary my be
comm tting constructive fraud.

The constructive fraud doctrine
provides that if a fiduciary
takes any discretionary action
as a fiduciary which directly
or indirectly benefits the
fiduciary (or the fiduciary's
famly or affiliates) then the

transacti on is pr esuned
f raudul ent . The burden of

proof then shifts to the
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fiduciary to provide that the
transaction is fair. In any
transaction wherein a person
benefiting fromit stands in a
fiduciary relationship to one
or nmore of the other parties,
the transaction, if challenged,
is presuned by equity to be
unfair and, t her ef ore, a
constructive fraud unless the
fairness of the transaction is
proven by the benefitting
fiduciary. St ephens County
Museum Inc. v. Swenson, 517
S.W2d 257, 260 (Tex. 1974).
Unl i ke act ual fraud,
constructive fraud does not
necessarily invol ve di shonesty
of purpose or an intent to
decei ve and, therefore, proof
of such is not required in
order to invoke the doctrine.
Archer v. Giffith, 390 S.W2d
735, 740 (Tex. 1964).  Thus,
once a plaintiff establishes
that the transaction which he
wi shes to avoid was executed
while a fiduciary relationship
exi sted between him and the
def endant, t he bur den of
presenting evi dence and
securing a finding that the
transaction was fair to the
plaintiff is put wupon the
def endant fiduciary who cl ains
the validity of and benefits
fromthe transaction. G nther
v. Taub, 570 S.w2d 516, 525
(Tex. G v. App. --Waco 1975, wit
ref'd n.r.e.); Gayni er V.
G nsberg, 715 S.W2d 749, 754
(Tex. App.--Dallas 1986, wit
ref'd n.r.e.). Evi dence
introduced by the defendant
fiduciary to nmeet this burden
sinply creates a question of
fact. G nther, 570 S.W2d at
525. Absent any such proof,
the presunption of unfairness
and constructive fraud stands
unrebutted, and the transaction
isinvalid as a matter of |aw
Texas Bank and Trust v. A E
Moore, 595 S. W2d 502 (Tex.
1980). Because the burden of
proof in this cause of action



is shifted to the defendant, it
is distinguishable from other
types of "constructive fraud”
in which the entire burden
rests on the party asserting
it. Mller v. Mller, 700
S.W2d 941 (Tex. App.--Dallas
1985, writ ref'd n.r.e.).

It is clear that under Texas
law a plaintiff is not required
to show that he relied upon the
defendant to discharge his
fiduciary duties in order to
assert a claimof constructive
fraud successfully. Johnson v.
Peckam 120 S.wW2d 786, at 788
(Tex. 1936). In Johnson, the
Suprene Court held that the
trial court had not erred in
refusing to submt a special
issue to the jury which called
upon it to determ ne whether or

not the plaintiff had relied
upon his partner to rmake
certain disclosures to him

concerni ng negotiations for the
sale of partnership property.
It is especially dangerous to
appoi nt a beneficiary as
trustee in famly situations
where there is a high potenti al
for litigation. The nost
obvi ous exanple of this is the
situation is where the Testator
(or Testatrix) and his (or her)
spouse each have descendants by
a prior nmarriage. Anot her
dangerous situation is created
when a sibling-beneficiary is
appointed as the trustee of a
trust where other siblings are
per m ssive distri butees.

Because of these concerns it is
advi sabl e to appoi nt an
i ndependent trustee. A trustee
with no pecuniary interest in
the trust elimnates any of the

conflict of interest problens

that are incident to the

situations described above.

4 Draft an Explicit Purpose
Cl ause.

Many trusts should have an

explicit purpose clause. Few
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As the court noted, a fiduciary
is under an absolute duty to
carry out the responsibilities
of his position and, therefore,
reliance by the plaintiff is

not necessary to establish
constructive fraud. See Carl
Davi d Adanms, "Benefitting From
Fi duci ary Ofice: A
Presunption of Fraud," 47 Tex.
B.J. 648 (1984).
If a beneficiary is trustee,
then there is also a problem
with the duty of inpartiality.
It is very difficult for the

fiduciary to nmake any deci sion

that does not inpact other
benefi ci ari es. Any
di scretionary fiduciary
decision that results in a

di stribution of principal or
income to the beneficiary who
is serving as trustee has the

potential of being violative of
the duty of inpartiality.
do. The need is especially

great when the trustee is given
broad discretion. |If the true
intent of the trustor is to
insure that his surviving
spouse gets whatever she needs
even if there is nothing left
over for the renuai ndernmen, then
the trustor should say so in
pl ai n | anguage. If the true
intent of the trustor is to
educate all of his children to
t he hi ghest |evel of education
reasonably attainable by each
of the children wthout any
concern for whether any of the

trust remains at the time his
youngest child 1is educated,
t hen he should say so. |If the
trustee and al | of t he
beneficiaries have a clear
under standing of the purposes
of the trust, they are |less

likely to litigate than if the
purpose of the trust is left to
surm se and conflicting
interpretation.
5 Anticipate Envi r onnment al
Pr obl ens.



1 The d auses:

1 "Any person designated in ny
WIl to be ny executor shall be
aut hori zed, prior to qualifying
as personal representative of
my estate, to inspect all real
and personal property which

shall constitute a part of ny
probat e estate (i ncl udi ng
interests in sol e

proprietorships, partnerships,
or corporations and any assets
owned by such busi ness
enterprises) for the purpose of
determining conpliance wth
environmental laws affecting
such property and to refuse to
qual i fy as per sona

representative of ny estate if
he determ nes that any property
to be included in ny probate
estate is (a) contam nated by
any hazardous substance, or (b)
bei ng used or has been used for
any activities directly or
indirectly involving hazardous
subst ances, which could result
in liability to ny estate or
ot herwi se inpair the value of
t he assets hel d t herein.
Regardl ess of whether the
person desi gnat ed as ny
3 "Trustee's Envi r onnent al
Power s. My Trustee shal

have the power (a) to inspect
and nonitor all r eal and
personal property held by it
(including interests in sole
proprietorships, partnerships,
or corporations and any assets
owned by such busi ness
enterprises) for the purpose of
determining conpliance wth
environmental laws affecting
such property, and to respond
or take any other action
necessary to prevent, abate or
"clean up,"” on behalf of the
Trusts as shall be necessary,
before or after the initiation
of enforcenment action by a
governnmental body, any actua

or threatened violation of any
envi ronment al law affecting
property held by the Trustee
rel ating to hazar dous
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execut or qualifies as ny
per sonal representative he
shall be reinbursed from ny
estate for al | expenses

incurred in connection wth

such i nspection.™

2 "Any person serving as ny
executor shall have the power
to (a) inspect and nonitor al

real and personal property held
by it (including interests in
sol e propri et or shi ps,
partnerships, or corporations
and any assets owned by such
busi ness enterprises) for the
pur pose of determ ni ng
conpliance wi th environnental
| aws affecting such property,

and to respond or take any
ot her action necessary to
prevent, abate or "clean up,"

on behalf of ny estate as shal
be necessary, before or after
the initiation of enforcenent
action by a governnental body,
any act ual or t hr eat ened
vi ol ati on of any environnental
| aw af fecting property held by
ny execut or rel ating to
hazar dous subst ances in
envi ronnental | aws."

subst ances or envi r onnent al

laws; and (b) to refuse to
accept property in the Trusts
i f ny Interim Trust ee

determ nes that any property to
be transferred to the Trusts is
(1) cont am nat ed by any
hazardous substances, or (ii)
bei ng used or has been used for
any activities, directly or
indirectly involving hazardous
subst ances, which could result
in liability to the Trusts or
ot herwi se inpair the value of
t he assets held therein.”

4 "Definitions. For
pur poses  of the foregoing
provi si ons, "hazar dous
substance” shall mean any

subst ance defined as hazardous
or toxic or otherw se regul ated
by any federal, state or |ocal
| awm( s), rul e(s) or



regul ations(s) related to the
protection of the environnment
or human health. Such |aws are

referred to herein as
"envi ronnent al | aws. "

Fi duciary shall be entitled to
charge the cost for any
i nspection, review abatenent,
response or "clean up," or any
ot her remedi al action, as
aut hori zed her ei n, agai nst
inconme or principal in his or
her sol e and absol ute

di scretion."

5 "Liability of Fiduciaries.
My Fiduciary shall never be

personal |y iable to any

Di stributee or any other party

for any decrease in value of
assets in ny estate or any
Trust by reason of any

Fi duci ary's conpliance with any

envi ronnent al | aws,
specifically i ncl udi ng any
reporting requirenents under
such | aws. "

2 Validity of the dd ause:
The author has no reason to

bel i eve that these clauses are
not valid. There is no Texas
case specifically allowing this
type of clause. The Texas
Legi sl ature anended the Texas
Trust Code in the | ast session

of t he Legi sl ature to
specifically give a trustee
certain environnental powers.
See Texas Trust Code Ann

8113.025 - Effective Septenber
1, 1993.

| f t here are mul tiple
fiduciaries then each of the
fiduciaries should actively
partici pate in t he
adm ni stration of the estate or
trust. If it is anticipated
that both fiduciaries will not
actively participate in the

adm nistration (for exanple, in
situations where a surviving

spouse and a bank trust
departnment are co-fiduciaries
and t he bank makes al

i nvest ment and accounti ng
deci sions), then the instrunent
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3 Use of the O ause: These
cl auses should probably be
boi l erpl ate fiduciary

provi si ons.

6 Define the Interrelationship
Bet ween Co- Fi duci ari es.

The appointnent of nultiple
fiduciaries should usually be
avoided. If it is unavoidable,

then follow the guidelines
bel ow.
If there is nmore than one

executor or adm nistrator of an
estate then the acts of one of
them should be valid as if they
had acted jointly (except for
t he conveyance of real estate
which generally requires the
joint action of all of the
executors and adm nistrators
who have qualified). Tex. Prob.
Code Ann. § 240. Every probate
attorney dreads the situation
where two or nore independent
executors of an estate disagree
on how to adm nister the estate
and go their separate ways,
each acting alone wthout
consulting the other.

If there are two trustees then
both of them nust agree on a
trust decision (even though
this is not expressly provided
in the Trust Code). If there
are three or nore trustees a

power may be exercised by a
majority  of the trustees.
Trust Code 8§ 113. 085.

should be drafted in such a
manner as to clearly spell out
the respective powers and
duties of each fiduciary®’. The

3

In Calloway, supra the court ruled that a
fiduciary has the duty to monitor the competence of a
co-fiduciary and to use reasonable meansto redress any
breach of fiduciary duty by a co-fiduciary. In making
this ruling the court disregarded language in the
instrument  specifically limiting a fiduciary's
responsibilities for the decisions of a co-fiduciary.
Until an appellate decisionisrendered in Calloway, the
law is unclear regarding the extent to which language



Wor st scenari o ari ses where one
of the fiduciaries either does
not hi ng or abdicates his or her

role to a nore forceful
fiduciary and is then sued for
the acts of his or her
co-fiduciary. The

adm ni stration of estates or
trusts can also be frustrated
when each co-fiduciary thinks

the other co-fiduciary 1is
responsible for a particular
aspect of admnistration. It

is a disaster to have the
adm ni stration of an estate or

trust deadl ocked because
multiple fiduciaries cannot
agr ee. Again, avoid multiple

fiduciaries whenever possible.

7 Discretionary Distribution
Power s VS. Specific
Distribution Criteri a.

A settlor wll frequently
charge a trustee with the duty
to make di scretionary decisions
W th respect to t he
adm nistration of the estate or

trust. These decisions may
i ncl ude di scretionary
i nvest ment deci si ons,
di scretionary allocation of
recei pts and di sbursenent s
bet ween t he i ncone and
princi pal account s,
di scretionary reserves for
depl eti on and depreciation, and
nost frequently, discretionary
i ncone and princi pal
di stribution power s.
Frequently t he i nstrument
granting di scretionary

deci sions will
exerci se of

provi de that the
di scretion is
"absolute,” "uncontrolled" or
in the "sole" discretion of the
trustee. Two general schools
of thought exist wth respect
to the type of discretionary
| anguage that should be used.
One utilizes the support trust
concept; the other pronotes the
di scretionary trust concept.

limiting afiduciary's responsibility for aco-fiduciary's
acts and omissions will actually protect afiduciary.
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1 Support Trust A support
trust cont ai ns a defi ned
di stribution st andard and

allows a beneficiary to conpel
t he trustee to make
distributions in accordance
with that specific distribution
st andar d. The distribution
standard of a support trust is
generally referred to as an
"ascertai nable standard.” The
standard s "ascertainable"
because it is specific enough
to be objectively applied. The
distribution standard in a
typi cal support trust permts
distribution for the "health

support, mai nt enance and
education" of the beneficiary.

Support trusts also often have
| anguage requiring the trustee
to consider other sources of
"income," "resources" and/or
"assets"” available to the
beneficiary at the time of
di stribution. Sonme support
trusts have | anguage requiring
distribution according to a
certain "standard of |[|iving"
t hat the beneficiary enjoys at
a prescribed period of tine.

Support distribution standards
shoul d be drafted as precisely
as possi bl e. They shoul d
specifically outline all of the
criteria that the trustee is to
consi der; t he relative
i nportance of each nenber of
t he cl ass of perm ssi ve
di stributees; any differences
in criteria that should apply
to principal distributions (as
opposed to i ncome
distributions); and specify the
manner in which the criteria
are to be applied in order to
make the distribution. The
nore specific the standards
are, t he cl oser to a
mat hemat i cal formul a t he
process becones, and the easier
it is for the fiduciary to
apply the standard w thout
incurring liability. Problens
arise, of course, under this



type of standard when the
fiduciary does not apply the
criteria, does not obtain the
i nformati on necessary to apply
the criteria or does not apply
the criteria in the specified
manner. In short, there is
al ways the potential that the
fiduciary will incur liability
for not follow ng the standard.

2 Discretionary Trusts. A
t rust i's consi der ed a
"discretionary trust” if the
trustee is authorized to nake
di stributions in hi s sol e
di scretion Qoviously this is a

subj ective standard. If a
A settlor may provide that his
trustee shall have absolute and
uncontrol | ed discretion whet her
to pay or apply trust income or
princi pal to or for the
benefit of a named beneficiary,
wi thout fixing any standard or
gui de which the trustee is to

consider, and that the incone
whi ch the trustee does not
el ect to use for t he
beneficiary shal | be

accunul ated or paid to another
or to a class of other persons.
Such a trust has been called a
"discretionary trust” and this
term has a technical neaning
for the purpose of determning
the rights of the beneficiary
and hi s assi gnees and
creditors. I t nmust be
di stingui shed fromtrusts where
the discretion of the trustee
pertains only to the time or
manner of the paynents, or to
the size of the paynents needed
to achieve a certain purpose,
for exanple, to support the
beneficiary. The trustee nust
have conpl ete discretion to pay
or apply or to totally exclude
the beneficiary, if the trust
is to be called "discretionary"

in a technical sense.
| f a discretionary trust
standard is used then care

shoul d usually be taken not to
i npose criteria on t he
fiduciary. If the fiduciary has
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trust is a discretionary trust,
then the beneficiary may not
conpel the trustee to nake
di stribution. Di stributions
froma discretionary trust are
in the sole discretion of the
trustee and are not subject to
any specific di stribution
st andar d. The distribution
standard of a discretionary
trust is sonetines referred to
as a nonobjective standard.

A description of discretionary

trusts is contained in Section
228 of Bogert, supra.

t he power to make distributions

in hi s or her absol ute
di scretion but nust consider
specific «criteria then the

fiduciary has the worst of al
worlds. The fiduciary my be
sued for failing to apply the
criteria even though his or her
di scretion is absol ute.

Unfortunately, even i f a
fiduciary 1is given absolute
di scretion the discretion may

not, in fact, be absolute
according to the courts. In
general, a <court wll not
substitute its own discretion

for that of a fiduciary; at the
same tinme, however, the court
will not permt the fiduciary
to abuse t he di scretion.
Fortunately, an abuse of
di scretion is not usually found
unl ess the trustee acts outside

t he bounds of "reasonabl e
judgment.” A court will [|ook
to the followng factors in

det erm ni ng whether a fiduciary
has abused his discretion in

maki ng a di scretionary
deci si on:
1 the extent of discretion
conferred;

2 the existence of a definable
external standard by which the
reasonabl eness of the trustee
can be judged;

3 if such a standard exists,
the due diligence the trustee



used to obtain the facts
necessary to conply with this
st andar d;

4 the ci rcunst ances
surroundi ng the deci sion;

5 the factors that the trustee
consi dered in maki ng the
deci si on;

6 the notives of the trustee;
and

7 whether or not the trustee
had a conflict of interest when
maki ng t he deci si on.

Use of the terns "absolute,"
"uncontroll ed, " "sol e" and
"excl usive" in granting

di scretion to a fiduciary does
not absolve the fiduciary from

acting reasonably. First Nat'l

Bank v. Howard, 149 Tex. 130,

229 S.W2d 781 (Tex. 1950).

8 Anticipate t he Second
Marri age Litigation
Syndr one.

| f your client has a surviving
spouse and descendants by nore
than one marriage, then you
shoul d anticipate discord and

possible litigation if the
client creates a trust for his
or her surviving spouse. I n
this type of situation extra
care should be taken to
anticipate problenms in the

adm nistration of the client's

This is an automatic jury
guestion. Any tine a fiduciary
is directed to recei ve

"reasonabl e" conpensation, to
make "reasonabl e" investments,
or to provi de for a
“reasonabl e" st andard of
living, there is the |ikelihood
that (un)reasonable mnds will
di sagree on what is reasonabl e.

11 Renenber Your Audi ence.

Thi s val uable advice is taken
wi t hout change from Joyce
Moore's excellent paper The
| mpact of a Fi duci ary
Rel ati onship I n Cvil
Litigation.
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estate or trust; the surviving
spouse should not wusually be
the fiduciary; there should be
a very explicit purpose clause;

the duties of prudence, loyalty
and inpartiality should be
carefully defined; and the

di stribution standard shoul d be
carefully drafted to anticipate
pr obl ens.

9 Specifically Provide for the
Al l ocation of Receipts and
Di sbursenents.

Particular attention should be
given to the fiduciary's power

to al l ocate recei pts and
di sbur senents bet ween t he
princi pal and incone accounts.

M sal | ocati on of receipts and
di sbursenents is a common
al | egation in fiduciary
liability [itigation.
Consi deration should be given
to whet her recei pts and
di sbursenents shoul d be

all ocated in strict conpliance
W th t he provi si ons of
Subchapter D of the Texas Trust
Code, in the sole discretion of
the executor or trustee, or
according to an independent
standard established by the
testator or the trustor.

10 Avoid the Wrd "Reasonabl e. "

Any will or trust you draft
will be read by your client,

his famly, the executor,
t he trust ee, any
di stributees or
beneficiaries and their
attorneys. In today's |egal
climate it is not unlikely
that it will also be read by
a judge and a jury. In any
event, always renenber that
t he majority of your
audi ence wi | not be
| awyers. Wien you draft a
will or a trust concentrate
on using "plain English."
The docunent should not be
so conplicated that only
anot her estate planner can



understand it. VWile |
realize this is easier said
than done, it may help if

you try to visualize the
typical jury that could end
up being the final critic of
your work. If you can
express your ideas in a way
that this group of lay
per sons can readily

under st and what you i nt ended
to say then you are truly an
"advanced estate planner."”
Even though the makeup of
jury panel s Wil vary
consi derably from one part
of the state and country to
the next, there are certain
traits in comon in the
maj ority of panels that may

be hel pful to consider:

(a) Expect no nore than a
hi gh school education; hope
they all speak English
fluently;

(b) On average, anticipate
t hat t hey wil | earn
approxi mately $15,000 to

$25, 000 per year;

(c) Real i ze t hat nost
jurors will not need or have
sophi sticated estate plans
or trusts of their own, and

may not |ike anyone who
does;

(d) They do not trust
| awyers and resent |egal
i ntrusions into t he

managenent of their personal
affairs;

(e) At | east one-half of
t he wonen on the panel wll
resent any inference or
suggestion that the wife or
daughter is not nentally
conpetent (in a business
sense or otherw se) to
handl e noney, the other half
(n) Most of the tine they
will do what is right in
spite of t he nost
sophi sticated attenpts to
draft | anguage excul pating
the fiduciary.

© Copyright 1994 Frank Ikard, Jr.

16

of the wonen would love to
"be taken care of;"

(f) Over
would love to
noney so their
daughter) couldn't
1t

(9) Al of the men will be
horrified at any suggestion
that a grown man shoul dn't
have conpl ete control of his
f unds;

hal f of the nen
tie up the
wife (or

"wast e"

(h) Either they or soneone
t hey know has experienced a

famly dispute over an
i nheritance or a gift;

(1) They expect any
fiduciary who has been paid
"real noney" for hi s
services to be close to
perfect;

() They have all felt
cheated at sone tinme or
another by soneone they
t rust ed;

(k) They have better

things to do than to sit in
some courtroom day after day
listening to people fight
over |arge sunms of noney
while they won't even get
enough from their jury
service to cover their
par ki ng and | unch costs;

(1) Smal | children are
protected, adult children
who are living on parenta
noney are viewed W th
di staste and suspi ci on;

(m | f t hey can't
understand what you wote
they will make up what they
think is fair;

The best way to "jury" test
your product is to have your

secretary or your
receptioni st read t he
docunent and then tell you



what
didn't
car ef ul

they understood or

under st and. Be

when you "cut and
paste,” the accidently
dropped line or word can
create significant problens.
Al so, be sure to re-read
your "boilerplate" |anguage
every tine you use it. Wat
may have nade good sense two
years ago may not seem so
cl ear today.

1.
FI DUCI ARY PROTECTI ON CLAUSES

A0 Excul patory C auses.

1 The d ause:
“"Notwi thstanding anything to
t he contrary her ei n, ny
Fi duci ary shal |, to t he
greatest extent permtted by
Texas law at the time this
cl ause i's construed, be
excul pated from any liability
what soever for any alleged
abuse of discretion, tort,

breach of fiduciary duty and/or

breach of trust caused by any
act or om ssi on in t he
adm ni stration of my estate or
any trust created under ny
WIIl. As a consequence, no
person, firm or corporation
ever serving as ny Fiduciary

shall ever be held personally
liable to any other person,
firm or corporation for any

damages directly or indirectly
arising out of any act or
om ssion commtted in the
adm ni stration of my estate or
in the admnistration of any
trust created under nmy WII.
This excul pation shall not,
however, protect ny Fiduciary
from any liability for self
deal ing, bad faith, acts which
are intentionally adverse to a
Distributee or acts of reckl ess
i ndi fference t owar d t he
interest of a Distributee. Even
if this exculpation clause
shall not protect my Fiduciary
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because  of the foregoing
sentence, in no event shall ny
Fiduciary ever be liable for
any punitive or exenpl ary

damages for any act or om ssion
commtted in the adm nistration

of ny estate or in the
adm nistration of any trust
created under ny Wil |

regardl ess of whether such act
or om ssion constituted gross
negl i gence, self dealing, bad
faith, reckless indifference to
ny Distributees or intentional
harmto ny Distributees. This
provision shall survive the
adm nistration of ny estate and
shall expressly apply to the
adm nistration of any trust
created in this WII."

2 Validity of the d ause:
Excul patory clauses are valid

in Texas. Cor pus Chri sti
National Bank v. GCerdes, 551
S. W 2d 521 (Tex. G v. App. - -
Corpus Christi 1977, wit ref'd
n.r.e.); Neuhaus v. Richards,
supr a; Interfirst Bank  of
Dallas, N A v. R sser, 739
S.W2ad 882 (Tex. G v. App. - -
Texarkana 1987, no wit).
Excul patory cl auses will,
however, be strictly construed
agai nst excul pation. Jewett v.
Capi t al Nat i onal Bank of
Aust i n, 618 S.w2d 109

(Tex. G v. App. --Waco 1981, wit

ref'd n.r.e.). However, there
are public policy limtations
on the wuse of exculpatory
cl auses. The court in Risser

supr a, at 888 stated the

limtations as foll ows:

Provi sions in an instrunent

creating the trust can
relieve the trustee of
certain duti es,
restrictions,

responsibilities, and
liabilities inposed on him
by statute... However, the
| anguage of a trust

i nstrunent cannot authorize
self-dealing by a trustee
because t hat woul d be
contrary to public policy..



Thi s [imtation shoul d
include any situation in
which a trustee used the
position of trust to obtain
an advantage by action
i nconsi st ent W th t he
trustee's duties and
detrinmental to the trust.
Nei t her can an excul patory
provision in the trust

3 Use of t he C ause:

Pr ovi si ons el imnating t he

liability of a fiduciary shoul d

not be routinely wused. The

t hreshol d question to consi der

in evaluating the use of this

type of clause is whether the

settlor of the instrunment woul d

want the objects of his or her

bounty to suffer mat eri al
economc loss in order to
protect the fiduciary from
l[iability. Even if the answer
to this question is "yes,"
t here remai ns a question
regar di ng t he degree of
protection that the settlor
would want the fiduciary to

have.

Consi deration of the use of any
excul patory cl ause shoul d begin
with the question: "I'f the
fiduciary breaches his trust
and as a consequence thereof
causes damage to the trust
estate, then who would the
settlor want to bear the | oss?"
Wuld the answer to this
guestion be different if the
fiduciary coommtted intentional

mal f easance r at her t han
negl i gence?
As a general proposition, if a

fiduciary has a cl ose personal
relationship with the settlor
of the instrunment, and if the
fiduciary is not receiving
conpensation for his services
1 The d ause: "As a
condi tion to t he t aki ng,
vesting, receiving or enjoying
of any property, benefit or
t hi ng whatsoever under or by
virtue of this WII or any
trust created under this WII,
any Distributee shall accept
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nstrunent be effective to
e the trustee of
iability for action taken
n bad faith or for acting
n adverse or
i ndi fference

t he

tentionally
with reckless
to the interests of

beneficiary. ..

as a fiduciary, then sone form
of excul pation from fiduciary
liability my be warranted.
For exanple, if a settlor
appoints his wife as trustee of

a trust for his children, to
serve w thout conpensation,
then the settlor my want to
l[imt the trustee's potenti al

liability.

On the other hand, a law firm
that includes an excul patory
clause as boilerplate in its
estate planning docunents is
courting disaster. This is
especially true when t he
fiduciary is an entity wth
whom the law firm has a pre-
existing relationship (such as
a bank that the law firm
represents on a regul ar basis).
Also, if the fiduciary is a
corporation charging a full fee
for its services as a
fiduciary, then excul pation of
the fiduciary fromliability is

hard to justify. |In fact, the
traditional reason for
appoi nting a corporate
fiduciary was the financial
resour ces of a corporate

fiduciary to nmake good any | oss
t hey caused the estate or trust
(before they went broke in the
1980' s) .

BO In Terrorem C auses.

and agree to all of the
provisions of this WIIl and
that the provisions of this In
Terrorem Cl ause are nade an

essential part of each and
every benefit in and under this
WII. | f any Di stri butee
her eunder, directly or



indirectly, individually or
wi th anot her, shall contest the
probate or validity of this
W11, or any provision thereof;
or shall institute or join in
(except as a party defendant)
any proceeding to contest the
validity of this WII or to
prevent any provision hereof
from being carried out in
accordance with its ternms or

shall acquiesce therein; or
shall fail or refuse to defend
this WII or any provision
herein; or shall in any manner
qguestion or di spute any
st at enent or decl arati on
herein; or shall in any manner
ai d, assi st or encour age

anot her in any such contest or
questioning; or shall contest,
guestion or oppose in any | egal
proceedi ng the performance by
ny Fi duci ary (as defi ned
el sewhere herein) of any duty,
act or discretion granted to or
i ncunbent upon hi mor her under
the terms of this WII or by

law; or shall in any manner
institute or participate in
(except in support of ny

Fi duci ary) any construction of
any provision of this WII by
nmeans of any decl aratory

j udgment proceeding (wthout
the prior witten approval of
t he desi gnat ed per sona

representative of
if applicable, my trustee); or
shall in any manner institute
or partici pate in any
proceedi ng (except in support
of ny Fiduciary) to contest or
in any nmanner question any
accounting prepared by or on
behalf of my Fiduciary; or
shall institute any cause of
action (including, but not
[imted to, any cause of action
for tortious interference with
i nheritance rights) agai nst any
person which is based in any
way on the proposition that I
was not of sound m nd, |acked
testanentary capacity, was
unduly influenced, or failed to
conply with any applicable | aw
at the tinme that | executed any

ny estate or,
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l egal instrunent (any of the
acts descri bed above are
hereinafter referred to as
"Prohibited Acts"); then, in
any such contingency, al

benefits provided for such
Distributee are revoked and
such benefits shall pass to the
Residuary Distributees under
this WII (other than such
Distributee, such Distributee's
spouse and any of such
Distributee's l'ineal

descendants), or if applicable
the Residuary Distributees of
any trust in the proportion
that the share of each such
Residuary Distributee bears to
t he aggregate of the effective
shares of the residuary. | f
al | of t he Resi duary
Di stri but ees join in any
Prohibited Acts, then such
benefits shall pass to those
persons (other than the persons
joining in such Prohibited
Acts, their spouses and their
descendants) who are |iving at
the time of ny death or, if

applicable, the date of the
term nation of any trust
created under this wll, and
who would have been ny
Di stri but ees had I di ed
intestate a resident of the

State of Texas at such tine and
had the person or persons
contesting my WIIl or engaging

in the Prohibited Acts died
i mredi atel y bef ore ne,
unmarried and w thout i ssue.

If all Distributees herein and
all heirs at law so act to
i ncur t he penal ty of
forfeiture, I gi ve such
benefits and properties to

: a
charitable institution. [If any

di stribution has been nmade to
any Distributee prior to the
time he engages in a Prohibited

Acts, then the Distributee
shall repay to ny Fiduciary or,
if applicable, to ny trustee,
t he anount of any such
di stribution pl us si npl e
interest at a rate of six per
cent per annumand all attorney



fees and expenses incurred in
collecting this distribution
and any adult D stributee nust
agree in witing to this
provision of this WII prior to
receiving or continuing to
receive any distribution. To
the greatest extent permtted
by Texas |aw this provision of

this WIIl shall apply to any
Di stributee regardl ess of
whet her or not any Prohibited

Acts was taken in good faith
and wi th probable cause. If ny
Fiduciary elects to take a
marital deduction or charitable
deduction on ny Federal Estate
Tax return then no provision of

this In Terrorem clause shall
apply to ny surviving spouse
or, if applicable, to any

charity. This provision shal
survive the admnistration of
my estate and shall expressly
apply to the adm nistration of
any trust created in this WII.
No distributee shall be deened
to have violated this clause

solely because he or she
disclains any interest in ny
estate and any trust created
under this WII."

2. Validity of the d ause:

In terrorem cl auses are valid

in Texas. See Hamrer v. Powers,
819 S.W2d 669 (Tex.C v. App. --
Ft. Worth 1991, no wit);
Calvary v. Calvary, 122 Tex.
204, 55 S.W2d 527 (Tex. Conm
App. 1932, opi nion adopted);
Massie v. Massie, 118 SSW 219
(Tex. G v. App. 1909).

In terrorem clauses wll,

however, be strictly construed.
Renmenber the carrot and the
stick! In order for an in
terrorem cl ause to be
effective, a substantial gift
must be nmade to the potenti al
[itigant. It is the risk of
losing the gift, in theory,

whi ch prevents the contestant
fromfiling a lawsuit. | have

seen wlls cont ai ni ng in
terrorem provi sions that |eave
a potential litigant only one
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See Estate of
S.W2ad 727 (Tex. G v. App. - -
Amarillo 1989, no wit); Qunter
v. Poague, 672 S.W2d 840 (Tex.
Cv. App.-Corpus Christi 1984,
wit ref'd n.r.e.); Sheffeild
V. Scot t, 662 S.W2d 674
[ Tex. G v. App. - - Houst on (14th
Dist.) 1983, wit ref'd n.r.e.)

Newbi ||, 781

There are public policy
restrictions on t he
applicability of in terrorem
cl auses. Even if a wll or
trust contains an in terrorem

clause, if the contest or other
l[itigation is brought "in good
faith and with probable cause
for recovery" Texas courts wll
probably not enforce the In
Terrorem Cl ause. See Hanmmer,
supra, and Cal vary, supra.

3. Use of the d ause: Li ke
excul pat ory cl auses, in
terrorem cl auses should never
be boilerplate provisions in a
wi | or trust. The sane
considerations apply to in
terrorem cl auses as wer e
di scussed wth respect to
excul patory cl auses above. An
in terrorem clause 1is an
extraordi nary weapon t hat
shoul d only be used when there
IS r eal concern about a
nmeritless cont est of t he
instrunent or a |lawsuit agai nst
the fiduciary. Mdst creators of
instrunments would not want to
sacrifice the objects of their
bounty to pr ot ect their
fiduciaries.

dol | ar. In such wills the in
terrorem clause is totally
i neffective because there is no
incentive for the litigant to
refrain fromfiling a |lawsuit.
The amount of the gift to the
potential litigant should be
substantial enough to prevent

the litigation but |ess than
the cost of defending the
[itigation.



CAVEAT: Wile in terrorem
cl auses are generally valid in
Texas, | have included sone
provi sions in the above cl ause
expressly for this paper. They
have not been ruled on by any
court and may or may not be in
conformty wth the public
policy of this state as
determined in the future by
Texas Courts.

CO Legal Expense C auses.

1 The d ause: "
Fi duci ary shall have the right

and power, w thout prior Court

approval , to obtain
rei nbursenent fromthe property
of ny estate (or, i f

applicable, the trust estate of

any trust created under ny
WIl) for all expenses and
costs (1 ncl udi ng, wi t hout
[imtation, reasonabl e

attorney's fees and expenses)
incurred by ny Fiduciary in
connection with his defense of
or participation in any form of
fiduciary [itigation. Thi s
right of reinbursenent shall be
binding on all Distributees,
regardl ess of the nature of the
claims  brought agai nst ny
Fi duciary, regardless of the
plaintiff's good faith or
probabl e ri ght of recovery, and
regardless of ny Fiduciary's
ability to pay such anmounts
from his own resources or to
satisfy a judgnent for such
anount s; provi ded, however ,
this right of reinbursenent
shal | not [imt any
Distributee's right to recover,
ei t her from Fi duci ary
individually or on behal f of ny
estate or the trust estate of
any trust created under ny
WIIl, any anounts wused to
rei nburse any Fiduciary if any
cause of action is reduced to a
final and non appeal abl e
j udgnent agai nst my Fiduciary.
This provision shall survive
the adm nistration of ny estate
and shall expressly apply to
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the admnistration of any trust
created in this WII."

2 Validity of the d ause:
Cenerally a trustee is entitled
to reinbursenent fromthe trust
estate for expenses which the
trustee, acting in good faith,
incurs in defense of litigation
charging him with breach of
trust. Du Pont v. Southern
Nati onal Bank, 771 F.2d 874
(5th Cir. 1985); Gey v. First
Nati onal Bank, 393 F.2d 371
(5th Cir. 1968). There is no
authority for the proposition
that this clause is or is not
enforceable in this state.

3 Use of the d ause: Thi s
cl ause shoul d not be
boi | er pl at e. Agai n, t he
purpose of this clause is to
protect the fiduciary at the
expense of the objects of the
bounty of the person drafting
t he cl ause.
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If an arbitration clause is
war r ant ed, then a hel pful
source for language is the
Anmeri can Arbitration
Associ ation D spute Resol ution
Panphl et . The Ameri can
Arbitration Associ ation IS

| ocated at 140 \West 51st
Street, New York, NY 10020-1203
(212) 484-4000. I nf or mati on
may al so be obtained from the
Texas Arbitration Mediation

© Copyright 1994 Frank Ikard, Jr.
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h
Fideciary litigation is usually
extremely time consum ng
expensi ve and enotional l'y
drasning for the famly. Most
cases require the use of expert
Wi t nesses (such as accountants,
appbpai sers, i nvest ment
spetialists, economsts etc.)
as well as nunerous hours of
attarney tinme for preparing the

case and presenting it at
trial. The recent advent of
vi all e alternatives to

litrgation may provide a neans
of beducing the costs normally
associated with trial. For
this reason arbitration or
nmedration clauses should be
consi dered. Such cl auses coul d
provi de that any party to the
i nst rument who accepts
conpensation for serving as a
fidaociary or the benefits
conferred on a Dbeneficiary
automatically agrees that any
ot her party can force nediation
or arbitration of disputes.
VWi Me it is not clear whether
"bi adi ng" arbitration in these
casds would be upheld, ny
experience indicates that even
nonabi ndi ng nedi ation can be
exttenmely helpful in settling

di sputes or, at the |east,

naroowi ng the issues for trial.
n

Services, Inc. 1417 Mntana

Avenue, ElI Paso, Texas 79902.

If a clause is used that
requires arbitration in every
di spute situation, t hen
consi deration should be given
to the fact that if the dispute
involves tax considerations,
then it may be desirable to
obtain the opinion froma Court
to bind the taxing authorities.

PLwCS®—QO



used then
shoul d be

If arbitration is
sone process

i npl emented  for di scovery.
Di scovery is frequently not
avai lable in alternate dispute
resolution matters. Fiduciary
litigation frequently requires
both di scovery and the use of
experts.

If arbitration is used then who

shoul d arbitrate? One
suggestion is a panel of three
board «certified experts in
Estate Planning and Probate
Law.

1 The Arbitration d ause”:

a. All controversies, clains,
demands or disputes that nmay
arise in connection with the

probate or construction of ny

WI1l, the adm nistration of ny
estate, the distribution of ny
estate, the admnistration or
construction of any trust
created in ny WIIl, or with the
di stribution of the trust

estate of any trust created in

my will shall be settled by
arbitration as set forth
her ei n. The purpose of this
provision in ny WIIl is to nake

the submission to arbitration
of any dispute described herein
an express condition precedent
to recei pt of benefits under ny
WIlIl, fromny estate, or from
any trust created in ny WII..

b. The initiating party to a
di spute shall (a) give witten
notice to all other interested

4

Thegenesisof thisclauseisaclause contained
in a paper given at the American College of Trust and
Estate Counsel, Annual Meeting, March 1994 by Nikki
T. DeShazo and Edward V. Smith, Il entitled
Alternative Dispute Resolution in Probate Cases. To
the extent that this clauseisvalid, and accomplishesthe
purposes set out therein, then Nikki T. DeShazo and
Edward V. Smith should be given full credit. To the
extent that the clause in not valid, or does not
accomplish the purposes set out therein, the author
should probably be blamed for modifying the clause.
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persons of its intention to
arbitrate, which notice shal

contain a statenment setting
forth the nature of t he
di spute, the anount involved
(if any), the renmedy sought,
and t he heari ng | ocal e
requested, and (b) shall file
at the regional office of the
Ameri can Arbitration
Associ ation (the "AAA")
near est t he Court havi ng
jurisdiction over ny estate
(or, if applicable, any trust
created in this WIIl), three

copies of the notice and three
copies of this provision of ny

WII, t oget her with t he
appropriate filing fee.
c. To the extent that they

exi st and are applicable to the
controversy, claim demand or
di spute in question, the rules
of the AAA with respect to the

arbitration of wll disputes
(or, i f appl i cabl e, trust
di sputes) shall be deened to
have been nmade a part of ny
WII. These rules and any
amendnment of them shall apply
in the form obtaining at the

tinme the demand for arbitration
is received by the AAA
provi ded, however, that if the
applicable rules do not provide
for reasonabl e discovery to the
parties to the proceeding then
the persons arbitrating the
pr oceedi ng shal | provi de
reasonabl e opportunity for the
parties to obtain discovery.



d. All controversies, clains,
demands or disputes which are

subj ect to arbitration
her eunder r epr esent t he
excl usive renmedy for resol ving
di sput es whi ch arise in

connection with the probate of

ny WIIl, the construction of ny
WIIl, the adm nistration of ny
estate, the distribution of ny
estate, the admnistration of

any trust created in ny WII or

the distribution of any trust
created in ny WIl. No suit at
law or in equity shall be
instituted by any interested

person except top enforce the
award of the arbitrators.

e. If any distributee fails to
abide by this provision and in
any way directly or indirectly
attenpts to initiate a
controversy, claim demand, or
di spute which is subject to
arbitration hereunder, other
than in accordance with this
provision of ny WIIl, then such
contesting distributee (and any
ot her di stri butee who
materially cooperates with him
or her in such endeavor)
forfeits any share of ny estate
(and any share of any trust
created in ny WII) and such
share shall be disposed of as
if that contesting beneficiary
or remai nderman had predeceased
me unmarried and wi thout issue.

2 The Medi ation d ause®:

a. All controversies,
demands or disputes

cl ai ns,
that may

5

The genesis of this clause is aso a clause
contained in a paper given at the American College of
Trust and Estate Counsel, Annual Meeting, March 1994
by Nikki T. DeShazo and Edward V. Smith, |11 entitled
Alternative Dispute Resolution in Probate Cases. To
the extent that this clauseisvalid, and accomplishesthe
purposes set out therein, then Nikki T. DeShazo and
Edward V. Smith should be given full credit. To the
extent that the clause in not valid, or does not
accomplish the purposes set out therein, the author
should probably be blamed for modifying the clause.
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arise in connection wth the
probate or construction of ny

WI1l, the adm nistration of ny
estate, the distribution of ny
estate, the admnistration or
construction of any trust
created in ny WIl, or with the
di stribution of the trust

estate of any trust created in

W1 I shal | first be
submtted to nediation as a
condi tion pr ecedent to
proceeding with any suit at |aw

or equity concerning any such
controversy, claim demand or
di sput e.

b. It is ny suggestion that the
nmedi at or chosen to hel p resol ve
any dispute arising hereunder
will be an attorney who has had
experience in alternative
di spute resolution and an
expert in estate planning and
probate law. | further suggest
that such attorney be Board
Certified by the State Bar of
this State in Probate and
Estate Pl anning Law.

c. It is my express intention
in adding this clause to ny
WIl to provide a nethod of
preserving nmy estate (and the
trust estate of any trust
created in ny WII) for the
di stri butees and ny hope that,
should a dispute arise, ny
estate (or the trust estate of

any trust created in nmy WII)
not be dissipated through
costly litigation. It is ny
further bel i ef t hat by

utilizing the nediati on process
the persons involved in any
dispute are nore likely to
remain conpatible than if they
oppose each other in court.

d ause:

3. Validity of t he

Ther e is no definitive
authority for the proposition
that these clauses are or are

not enforceable in this state.
Texas courts |ook favorably,
however, on alnost all attenpts
to arbitrate or nediate a
di sput e.



4. Use of the d ause: These
cl auses shoul d not be
boilerplate. An Arbitration or
Medi ation cl ause shoul d be used
with extrenme caution. Texas
law is very unclear regarding
the enforceability of either
type of clause. The nediation
cl ause (set forth in paragraph
2. above) shoul d never be used
in the sanme instrunment as the
arbitration clause (set forth
in paragraph 1. above).

CONCEPT CLAUSES
(VE AREN' T | N KANSAS ANYNORE)

The clauses that follow have
been drafted in response to
i sshesiomst frequently arise in
fiduciary [litigation. They
constitute a "wish list" of
cl auses the author would Ilike
to see in an instrunment when he
i s defending the fiduciary, and
cl auses that he would dread to
see in an instrunent when he is
suing the fiduciary. To the
best of ny know edge there is
no Texas case or statute that
ei ther Dbl esses or condemms any
of these clauses. They shoul d,
therefore, be used at your own
risk and only in specific
situations where the facts of
the particular case warrant
their use. | recomrend that
they not be included in your
boi l erplate fiduciary powers.
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BO I nposed Limtation of

1 The d ause:

"Not wi t hst andi ng any Texas
statute to the contrary, no
person who is interested in ny
estate or any trust created
under ny WIIl shall institute
any cause of action which is
appertaining to or incident to
ny estate or any trust created
under this WIIl after one year
from the earlier of (a) the
dat e on whi ch such person first
| earned of the factual basis
for such cause of action or (b)
the date on which such person
first learns facts which would
conpel a reasonable person to
i nvestigate further the factua
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basis for
action."

any such cause of

2 Use of the O ause. | f
this clause is not wused in
connection with an in terrorem
cl ause then provisions should
be added to provide that each
di stributee should specifically
agree to this provision in
witing as a condi tion
pr ecedent to receiving or
continuing to receive any
benefit and t hat such
beneficiary forfeits his or her
interest in the estate or trust
if he or she institutes any
cause of action after such
tine.

CO Virtual Representation.

1 The d ause: "Only living
persons shall be necessary
parties in any cause of action
incident to or appertaining to
ny estate or any trust created
under this WIIl. It is also ny
desire that no attorney ad
litem be appointed to represent

any unknown heirs, unnaned
conti ngent beneficiaries
designated as a class or

unascert ai ned di stri butees
under this WII (or any trust
created under this WII), and
to this end | declare that |
woul d pref er for such
distributees to take nothing
from ny estate (or any trust
created under this WIIl) rather
than for ny estate or trust to
bear the cost of ad litem fees

in any | egal pr oceedi ng
affecting them |  further
di rect t hat any judgnent,

order, or decree entered in any
court of conpetent jurisdiction
in any cause of action
appertaining to or incident to
ny estate (or any trust created

under ny WII) shall be as
fully binding against any
unknown hei rs, cont i ngent

beneficiaries designated as a
cl ass or unascert ai ned
beneficiaries as i f such
persons were living and a party
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to the proceeding at the tine
t he judgnent, order, or decree
was entered.”

2 Use of the d ause: Thi s
is a clause which, if wvalid
shoul d probably be used in nost
wills and trusts. The fees of
attorneys ad litemin fiduciary
litigation is staggering. The
appointment of ad litens often
i nhibits settl enent of
fiduciary litigation cases due
to the fact that the ad litens,
as fiduciaries, do not have the
same flexibility to settle
di sputes that is available to
direct parties. Finally, when
an ad litemis appointed then
there is one nore |awer
examning the acts of the
fiduciary. Thi s al one
increases the [|ikelihood of
fiduciary litigation.
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1 The d ause:
Fi duci ary shall have the power
and authority to bind each and
every Distributee of nmy estate
(or any trust created under ny
WIl) to the settlenent of any
| egal proceeding involving ny
estate or any trust created
under ny WIIl. The signature of
nmy Fiduciary on any settl enent
agreenment shall absolutely and
conpl etely bind each and every
Di stributee (known or unknown,
vest ed or conti ngent,
ascertai ned or unascertained,
l[iving or unborn, mnor or
adult) who is not an actual
party to the |egal proceeding
as fully as if such person were
a legally conpetent and fully
vested distributee who actually
entered into the agreenent wth
full knowl edge of all rel evant
facts necessary to legally bind

hi nsel f or hersel f to
settl enent agreenent. If ny
Fi duciary enters into any form
of settl enment agr eenent

contenpl ated by this paragraph
then he or she shall have no
liability whatsoever to anyone
for any liability that directly
or indirectly arises out of or
by virtue of such settlenent

unless ny Fiduciary entered
into such agreenment for the
primary purpose of securing

per sonal gain from t he

settl enent.
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EO I nposition of Legal Fees on
Unsuccessful Litigants.

1 The d ause: If a
Distributee shall institute or
actively participate (except in
support of ny Fiduciary) in any
cause of action against any
person serving as persona
representative of ny estate
(either individually or in a
representative capacity) or
trustee of any trust under ny
WI1l (either individually or in
a representative capacity)
which seeks to attack in any
way the validity of all or any
part of this WIIl; to construe
all or any part of this WII

(wthout the prior witten
consent of ny per sonal
representative or, i f

applicable, ny trustee): to
contest any act or om ssion of
any person serving as personal
representative of ny estate; to
contest any act or om ssion of
any person serving as trustee
of any trust created under this
WIll; to renobve any person
serving as per sona
representative of ny estate; to
remove any person serving as
trustee or any trust created
under this WIIl; to contest in
any manner any inventory or
ot her accounting filed by the
personal representative of ny
estate; or to contest in any
manner any accounting filed by
the trustee of any trust
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created under this WIIl; and if
such person shall not prevail,

then and in that event, such
Distributee shall receive no
further distribution from ny
estate, or, if applicable, from
any trust created under this
W1 I unti | such per son
rei nburses either ny estate or,
if applicable, ny trust, an
anount equal to the tota

anmount of |egal fees and
expenses of litigation incurred
by ei t her ny per sonal

representative or ny trustee
(in his individual and/or his
representative capacity) in
defending the cause of action
referred to herein.”

2 Use of the d ause: Thi s
cl ause shoul d not be
boi l erpl ate because it
sacrifices t he i nheritance
rights of the objects of the
settlor's bounty to protect the
fiduciary.
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1 Phe d ause: "No
D sHibutee may bring any cause
of Action against ny Fiduciary
derBvatively on behalf of ny

estBte or any trust created
undér this WII. The
prohi bitions contained in this
par @graph shall be in ful

force and effect and shal

apply regardl ess of whether ny
Fi dociary refuses to bring the
cause of action on behalf of ny
estte or any such trust;

whether ny Fiduciary has a
conkElict which prevents ny
Fiduciary from bringing the
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cause of action, or whether the
cause of action is against ny
Fi duci ary. Subject to any other
provision in this instrunent
prohibiting litigation by any
Distributee, nothing in this
par agraph shall prevent any
Di stributee from bringing any
cause of action (which is not
prohi bited by this instrunent)
in his individual capacity as a
Distributee and to seek any
damages that he or she may have
actual ly suf fered. The
Distributee may not, however,
bring any derivative cause of
action to collect danmages on
behalf of ny estate or any
trust created under this WII."

2 Use of the d ause: Many
causes of action are brought
The ability to bring a
derivative cause of action is
an incentive to the plaintiff's
attorney in that it potentially
i ncreases the recovery (if he

or she has a contingent fee
contract) and creates the
possibility of obt ai ni ng
payment of |egal fees and
litigation expenses from the
estate or trust (rather from
the plaintiff's own pocket)
from the very outset of the

litigation. The elimnation of
this right, if it my be
[awful |y i nhi bi ted, woul d
certainly inhibit [litigation

agai nst the fiduciary.

& Oeation of Privilege Between

ing My Estate or Trust and My Fiduciary

1 The O ause:
attorney client
protection of

"The norma
privilege and
attorney work
pr oduct (collectively, t he
"Fiduciary Privilege") shal
apply to any Fiduciary Attorney
as defined  herein. The
Fiduciary Privilege shall apply
to the relationship between ny
Fiduciary and the Fiduciary
Attorney with respect to any
Di stri but ee. No Distributee

shall be permtted to conpel
in any pr oceedi ng, t he
© Copyright 1994 Frank Ikard, Jr.
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agai nst t he fiduciary as
derivative causes of action.
Texas |aw generally provides
that a cause of action on
behal f of an estate may only be
br ought by t he per sona
representative of the estate or
that a cause of action on
behalf of a trust may only be
brought by the trustee. An
exception to this general rule
exists when the fiduciary
refuses to bring the cause of
action, when the fiduciary has
a conflict of interest, or
where the cause of action is
agai nst the fiduciary. In these
situations a distributee may
bring a cause of action on
behal f of the estate or trust.

production of
covered by

any information
t he Fi duci ary
Privil ege. This prohibition
shal | apply even i f ny
Fiduciary is a defendant in the
pr oceedi ng. Not wi t hst andi ng
anything to the contrary in
this paragraph, if in any
proceeding nmy Fiduciary shal

claim as a defense that he or
she relied on the advice of the
Fiduciary Attorney or if ny
Fi duci ary (or attorney
associated with ny Fiduciary in
the practice of law) is the
Fi duciary Attorney, then, and
in that event, any Distributee
may conpel di scovery of
information to the extent that

such infornmation would have
been avai |l abl e to such
D stri butee but for this
par agr aph. "

2 Use of the d ause: There
is generally no privilege
bet ween t he attorney

representing the Fiduciary and
the distributees of the estate
or trust. The attorney
representing the fiduciary in
the general admnistration of
t he estate or trust IS
performng |egal services for
the distributees as well as the
fiduciary, so no privilege



attaches. Once litigation
ari ses between a distributee
and the fiduciary, if the
fiduciary continues to use the
same attorney to represent him
or her, then privilege attaches
to all future l|egal services
related to the litigation. The
di stinction between when the
attorney is representing the
fiduciary in the admnistration
of the estate or trust and when
the attorney is defending the
fiduciary 1is sonetinmes very
vague. This clause provides
that privilege attaches to al

| egal representation rendered
to the fiduciary and expressly
negates a distributee's ability
to access any legal files in
fiduciary litigation against
the fiduciary.

© Copyright 1994 Frank Ikard, Jr.
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1 Ehe d ause: "If any
cause of action is brought
agatnst ny Fiduciary, in either
hisa or her individual or
reptesentati ve capacity, then
speeifically aut hori ze ny
Fi duci ary to retain ny
Fidociary Attorney to represent
hinror her in connection with
the Fiduciary Litigation (as
defirned herein). | recognize
that there may be conflicts of
i nterest between an attorney or
lawsfirm representing both ny
Fiduciary in the adm nistration
of ny estate or any trust
created under my WII and ny
Fidociary in connection wth
t hedFi duciary Litigation, and |
expressly waive the conflicts.
Not Distributee shal | be
permtted to disqualify or
remeve any Fiduciary Attorney
in any | egal proceedi ng because
of Ahe fact that he or she
reptesents ny Fiduciary in
conhecti on with t he
adnoni stration of nmy estate or
anyrtrust created under ny WI |

andn al so represents ny
Fi daciary. "
y

2 Use of the d ause: | f
theDfiduciary uses the sane
atterney or law firm to
r epf esent him or her in
conaection with t he

admmni stration of the estate or
trudt and to defend himor her
in ifiduciary litigation, the
quention usual I'y arises
reggrding whether or not the
attorney or law firm has a
conMict of interest and shoul d
be gisqualified from continuing
to represent the fiduciary in
ei t Rer capacity. Thi s cl ause
attenpts to elimnate this
pot dnti al conflict. The
attarney's activities Wil
stikl be governed by the canons
of i ethics and disciplinary
rul as. The purpose of this
cl ause S to prevent
di squalification by the court



in the fiduciary |litigation
pr oceedi ng.
10 Privity of Cont r act -

)i stributees Against the Attorney or Law

I duci ary.

1 The d ause: "l expressly
prohi bit any distributee from
i nstituting, mai ntai ning or
materially participating in any
| egal proceeding (that is
incident to are appertaining to
the probate of ny WII, the
adm ni stration or distribution
of ny est at e, or t he
adm ni stration or distribution
of any trust created in ny
WI1) agai nst ei t her t he
attorney or the law firm
representing nmy Fiduciary (in
connection with the probate of

my WIIl, the admnistration or
distribution of ny estate or
t he adm ni stration or

di stribution of any trust
created in nmy WII). This
prohi bition specifically
applies to (but is not limted
t o) any proceedi ng for
pr of essi onal mal practi ce,
pr of essi onal m sconduct
conspiracy to breach fiduciary
duty, fraud, constructive

fraud, interference wth
i nheritance rights, or
interference wth t he

adm nistration of my estate or
any trust created in ny WII.
This prohibition shall be
enforced to the greatest extent
permtted by Texas |aw. "

2 Use of the d ause: Texas
courts have, to date, ruled
that the attorney (or law firm
representing a fiduciary does
not have privity of contract
with the beneficiaries of the
fiduciary relationshinp. As a
consequence, many plaintiff's
attorneys are instituting suits
agai nst attorneys for fraud,
conspiracy to commt a breach
of fiduciary duty, and other
causes of actions to attenpt to
circunvent the privity rule.
This clause, if valid, would
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pr ohi bit
actions.

t hese

types

of



