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PRACTICE BEFORE THE COURTS
OF APPEALS

Introduction

The point of this paper is not to discuss appellate
rules in detail. The intent of the paper is to identify
practical matters that are not in the rules but that can
help your case as it proceeds through the court of
appeals.

Courts of appeals are unique for two reasons.
First, the courts of appeals have to consider all appeals
properly filed with the court. Courts of appeals do not
have an automatic denial mechanism to expedite
disposition, like the petition for review process in the
supreme court. Courts of appeals have to hear an
appeal whether important to the jurisprudence or not.
Second, courts of appeals have criminal jurisdiction
with criminal cases filling a significant part of the
court’s docket. Together, these factors mean a high
volume of cases. These factors impact your advocacy
with the court and also what you need to tell your
client.

I. FIND OUT ABOUT THE COURT OF
APPEALS WHERE YOUR CASE IS FILED.
Many times, clients are more interested in how the

process works than in the merits of the case. While
there are many similarities, with 14 courts of appeals,
procedures vary from court to court. Finding out early
about the particular court where your case is filed
allows you to inform the client about the process and
assist in moving the case through the process.

A. Texas Courts of Appeals

There are fourteen courts of appeals in Texas: the
First District (Houston), Second District (Fort Worth),
Third District (Austin), Fourth District (San Antonio),
Fifth District (Dallas), Sixth District (Texarkana),
Seventh District (Amarillo), Eighth District (El Paso),
Ninth District (Beaumont), Tenth District (Waco),
Eleventh District (Eastland), Twelfth District (Tyler),
Thirteenth District (Corpus Christi) and Fourteenth
District (Houston).

The courts of appeals vary in the number of
counties served by each court. For example, Amarillo
Court covers 46 counties, the San Antonio Court
covers 32 and the Houston courts together cover 10
counties. A quick look at a court of appeals’ website
shows the counties served.

The courts of appeals range in size from three-
justice courts (Eastland, El Paso, Texarkana, Tyler and
Waco) to 13 justices on the Dallas Court. The two
Houston Courts have 9 justices. The San Antonio
Court and the Fort Worth Court each have 7 justices.
The Austin Court and Corpus Christi Court each have
6 justices. And, the Amarillo Court and Beaumont

Court each have 4 justices. The courts with more than
three justices sit in panels of three to decide cases. The
three-justice panels are reconfigured and rotate
throughout the year.

There are a total of 80 courts of appeals justices
serving on the 14 courts of appeals. The justices are
elected for six-year terms. Bios of the justices can be
found on the courts of appeals’ websites. Locating
CLE papers or speeches a particular justice has
prepared may also be informative about a justice’s
perspectives. The justices are assisted by briefing and
staff attorneys. Some courts of appeals also have the
benefit of retired justices who sit by assignment on
panels.

B. Courts of appeals’ websites

When finding out about a court of appeals and its
procedures, a good starting point is the court’s website.
The courts of appeals’ websites include a number of
helpful items, including a court’s internal operating
procedures, forms and fees schedules. Some courts
have local rules or suggested practice guidelines and
lists of frequently asked questions. Together, this
information answers many basic questions about a
particular court.

The courts of appeals’ websites contain a uniform
Internal Operating Procedures (IOPs) document. The
IOPs are very helpful as a quick reference on the basic
information, including the court’s contact information,
filing fees and number of copies required when filing
various documents. The 10OPs also include brief
comments about the court’s procedures on case
assignments, time allotments for oral argument,
conferences and voting procedures, and opinion
preparation. The uniform 10Ps for all of the courts of
appeals can also be found the State Bar Appellate
Section’s website at http://www.tex-
app.org/docket.html.

Other information provided by courts of appeals
varies by court. Some courts of appeals have local
rules or guidelines and some provide similar
information in a FAQs list or in a “tips and guidelines”
section. For example, the San Antonio Court has long
and detailed description of the court’s operating
procedures. The Amarillo Court has a “nuts and bolts”
seminar, both the video and papers, included on its
website. The Texarkana and Tyler Courts have a “tips
and guidelines” section. The Houston Fourteenth
Court has a very informative list of FAQs.

By way of example, attached as appendices 1-3
are the Austin Court’s 10Ps, Local Practices and list of
frequently asked questions.

All of the courts have a form docketing statement
on the websites. The State Bar Appellate Section’s
website also includes the docketing statements for each
court of appeals at the link listed above. There are
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some differences in the docketing statements, so
confirm that you are using the correct one.

Finally, sign up for the court’s case mail on your
case. Case mail sends an email when there is a filing
or other activity on a case. It’s also helpful to sign up
for case mail on other cases that you are following.

C. Get to know the clerk’s office.

Courts of appeals’ clerk’s offices are incredibly
helpful and very user-friendly. The best way to make
friends in the clerk’s office is to pay the filing fees and
file the correct number of copies of motions and briefs.
The best advice: when in doubt, call and ask. Some
matters can be handled by a letter and do not require a
motion.

1. Find out about the court’s procedures for ruling on
motions in advance. Courts have internal procedures
and deadlines for ruling on motions. For example,
many courts issue rulings on Thursdays and require
motions to be filed no later than Monday to be on that
week’s Thursday orders.

2. As it relates to oral argument, find out about the
court’s method for setting cases. Given the number of
counties that a court of appeals covers, many courts
conduct oral argument at a satellite location in addition
to the court’s physical location. The Eastland Court
hears cases in Midland, the Austin Court hears cases in
San Angelo and the Texarkana Court hears cases in
Longview, to name a few.

If your case originates in an outlying county (Tom
Green County, for example), it is worth inquiring if
and when the Austin Court intends to travel to San
Angelo for arguments. Waiting for the court to travel
to an outlying county can cause more delay. Consider
asking the court whether, if the parties agree, the court
will submit the case in the court’s location to speed up
submission.

3. Keep the clerk’s office informed.

o Letthe clerk’s office know if there are record
problems.

e If you intend to file a motion that requires
emergency relief, call ahead.

e Once your case is set for oral argument, let
the clerk’s office know about conflicts. Rule
39.9 requires 21 days notice of oral
argument. TEX. R. App. P. 39.9. Many courts
provide little more than 21 days notice, so if
you have a conflict let the court know
immediately. This allows the court to place
another case on the oral argument docket.

e  Timely respond to court requests.

e  Contact the court if there are mistakes on the
court’s website.

D. Consider your audience.

As stated earlier, a court of appeals’ volume of
cases impacts your advocacy. Your job is to make it
easy for the court to rule in your client’s favor.

Keep in mind the audience reading your motions
and briefs. Motions and original proceedings in
particular are likely read by staff attorneys initially,
who then report to a justice or panel. Briefs are read
by the justices and a staff or briefing attorney.

Credibility is critical. Courts and staff remember
the advocates who were candid and file well-organized
and well-reasoned briefs. And, they also remember the
advocates who play fast and loose with the record and
with legal authority.

You have lived with your case, the court has not.
The motions and briefs you file not only should be
well-written, but include clear references to the record.
Use pinpoint cites to the record and to cases. When
citing to particular evidence, confirm that the evidence
is in the record. The court should not have to hunt
through the record. The more you support your
argument with record evidence, the greater your
credibility will be.

1. MOTION PRACTICE IN THE COURTS OF

APPEALS.

A. Mechanics of motions.

Rule 10 sets out the requirements for all motions
filed on appeal. See TEX. R. App. 10. All motions
require a certificate of conference with two exceptions.
The rules have been amended to exclude motions for
rehearing and motions for en banc reconsideration of a
panel decision from the requirement of including a
certificate of conference. TEX. R. App. P. 10.1(a)(5);
49.11. Note also that Rule 10.2 has been amended
relating to the facts that must be verified in motions.
TEX. R. App. 10.2.

B. Practical considerations for all motions.

The two most common mistakes with motions are
not including the filling fee and not including a
certificate of conference. Also, check with the
particular court of appeals’ website for particular
requirements on motions and the number of copies the
court requires to be filed.

When writing motions and responses, consider the
audience (likely staff attorneys) and the time they have
to consider your motion. Like briefs, motions should
be as concise as possible.

Be descriptive with the style of the motion. For
example, instead of “Motion for Rehearing,” use
“Motion for Rehearing based on recently issued case
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holding ........ " instead of “Motion to Strike
Appellant’s  Appendix,” use “Motion to Strike
Appellant’s Appendix that includes documents outside
the record;” instead of “Third Unopposed Motion for
Extension of Time,” use “Unopposed Motion for
Extension of Time Due to Need for Reporter’s Record
Correction.”

In the body of the motion, avoid the “novel”
approach. The first sentence in the motion should
encapsulate the motion and the relief that you seek.
Like briefs, motions cannot effectively persuade if the
reader must read the entire document to understand
what you want and why you are entitled to the relief
you are seeking.

Keep it short, but not too short. Some motions for
extension of time fail to state a real reason for the need
for an extension.

Some additional formalities of motions to include:

= If the motion is unopposed or agreed, by all
means, say So.

= If you seek relief that’s urgent, say it up
front.

= With multi-party cases, make the alignments,
if any, clear to the court. And, make it clear
which parties you represent.

= Include a certificate of conference. TEX. R.
APP. P. 10.1(a)(5). Without a certificate of
conference, the court will hold the motion.
TEX. R. App. P. 10.3(a). Be reasonable on
certificates of conference.

Finally, if you are the non-movant and intend to
respond, let the court know that and also when you will
file a response.

C. Practical considerations for particular motions.
1. Motions for extension of time to file briefs.

In addition to the general motion requirements,
motions for extension of time must state the current
deadline, the length of extension sought, facts that
reasonably explain the need for an extension and the
number of previous extensions granted. TEX. R. APp.
P. 10.5(b).

Most courts of appeals have a specific procedure
for determining extensions of time for briefs. Often
the first one is “free” and granted by the clerk’s office.
With a second or third motion, the court is likely to
require a good explanation for the need for more time.
Take seriously the court’s letters that say no more
extensions.

2. Motions to postpone oral argument

Unlike motions for extension of time that only
require a reasonable explanation for an extension,
motions to postpone oral argument have a higher
standard. A motion to postpone oral argument “must

be supported by sufficient cause” unless the motion is
agreed or the sufficient cause is apparent to the court.
TEX. R. App. P. 10.5(c).

If you must postpone argument, file the motion as
soon as possible to allow the court to set another case
on the docket. Some courts may submit your case on
briefs if oral argument is postponed.

3. Motions to dismiss

If your case settles or an appellant no longer
desires to appeal, file a motion to dismiss. TEX. R.
APP. P. 42.1(a). If the case settles, include the
disposition you want the court to make. TEX. R. APp.
P. 42.1(a)(2) (court may render judgment effectuating
parties’ agreement; set aside trial court judgment
without regard to merits and remand to enter judgment
as agreed; or abate appeal to allow proceedings in trial
court to effectuate agreement). Also, include the
allocation of costs of the appeal. TEX. R. App. P.
42.1(d).

If the court has issued its opinion and a motion to
dismiss is filed, the court determines whether to
withdraw the opinion. TEX. R. App. P. 42.1(c). The
parties cannot condition a settlement or dismissal on
the court’s withdrawal of an opinion. TEX. R. App. P.
42.1(c).

If your case settles or you intend to dismiss the
appeal, communicate that to the court and file a motion
to dismiss; do not wait for the court to dismiss on its
own.

4. Motions for rehearing

Rule 49 sets out the procedures for motions for
rehearing. See TEX. R. App. P. 49. Note that Rule
10.1(a)(5) has been amended and no longer requires a
certificate of conference with motions for rehearing
and for motions for en banc reconsideration of a panel
decision. TEX. R. App. P. 10.1(a)(5); 49.11.

Without addressing the merits of motions for
rehearings, some practical points to remember include:

e  Effective motions for rehearing need new
arguments.  Rehashing arguments in the
original briefs is not helpful.

e  Both sides should always check the judgment
for errors that need to be addressed on
rehearing.

e The rule does not require the prevailing party
to respond to a motion for rehearing unless
the court requests a response. TEX. R. APP.
P. 49.2. The prevailing party, however,
should consider filing a short response even
if not requested, to point out that the motion
for rehearing has no new arguments.
Similarly, when a motion for rehearing has
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merit and raises new authority or argument,
the winner might consider a quick response.

e  Be careful what you wish for: a rehearing
can add significant delay.

I1l. POST-SUBMISSION CONSIDERATIONS.

While playing the waiting game after your case
has been submitted on oral argument or on briefs,
continue to monitor the case. Look for new cases that
may be issued while your case is pending. This falls in
the category of being helpful to the court. Most likely
the court will find the new authority, but better to point
it out while the case is pending.

What can you do if your case is pending long after
the submission date? Try to file a short post-
submission brief as opposed to a letter. If the delay has
been several months, you should be able to find a new
case that you can raise with the court.

IV. EDUCATE THE CLIENTS ABOUT THE
APPELLATE PROCESS AND KEEP THEM
INFORMED.

Clients want to know the answers to three
questions at the outset of an appeal: 1) what will
happen on appeal; 2) when will the court rule; and 3)
how much will it cost? While the answers to these
guestions depend on many factors and, for the most
part, cannot be definitely answered, the best way to
address these questions is to educate the client from the
beginning.

Take time at the outset to inform the client and
trial counsel on the appellate process. Appeals are a
stark contrast from trials. The pace is different; the
client’s involvement is different. Most aspects of an
appeal are out of your control. There can be record
problems, extensions on brief deadlines, delays due to
a court’s timing in getting a case submitted, and of
course, the time in waiting on the opinion.

The best procedure is to explain the entire process
from the beginning. Explain the initial filing of the
appeal; filing the record and what it includes, timing
for briefs, oral argument, opinion and post-judgment
issues and the delay that will certainly be involved
throughout the process. This kind of discussion
demonstrates the time (and expense) involved with an
appeal.

Additionally, let the client know that courts of
appeals frequently deny parties’ requests for oral
argument and decide the case on the briefs alone.
Clients also need to understand that courts of appeals
often issue memorandum opinions. Both of these
realities are easier to explain on the front end than after
oral argument is denied and a short memorandum
opinion is issued.

Another factor for clients may be in deciding
whether to appeal or whether to try to settle post-trial.

Disposition time and chances of reversal are important
issues and can be factors for a client in post-trial
settlement decisions.

When discussing possible outcomes of a case, you
may find it useful to refer to “Reasons for Reversal in
the Texas Courts of Appeals.” Lynne Liberato & Kent
Rutter, Reasons for Reversal in the Texas Courts of
Appeals, 44 S. Tex. L.Rev. 431 (2003). This
informative and practical article has numerous charts
with reversal rates categorized by type of case and by
court of appeals.

Finally, consider showing the client the
disposition statistics from the Office of Court
Administration. While every case moves at its own
pace, some clients are interested in estimates of the
likely time for disposition of their case. The Office of
Court Administration’s statistical reports on courts of
appeals filings and dispositions can be found at:
http://www.courts.state.tx.us/pubs/AR2007/toc.htm




